UPDATE ON COMPANY NAMES HI-JACKING

THE COMPANIES ORDINANCE REWRITE 

On 2 April 2008, the Hong Kong Government announced the second of a series of public consultations on various considerations and amendments to the Companies Ordinance.  One chapter is devoted to proposals aiming at tackling the problem of these shadow companies.  

The objective is to amend the Companies Ordinance to empower the Registrar to act on a court order directing the shadow company/defendant to change its company name within a specified time.  If it fails to do so, the Registrar can substitute the infringing name with the company’s registration number.  In addition, the Registrar can refuse a new company name which is the same as the infringing name that the Registrar has previously asked the company to change and is subject to a court order.  The Government believes that with such changes to the Companies Ordinance, the problem of shadow companies can be tackled.

Is this true?

The amendments to the Companies Ordinance will not come into effect until at least 2010 or 2011.  In the meantime, trademark owners will continue to suffer prejudice and damages due to the incorporation of these shadow companies.

As interim administrative measures to alleviate the problem, the Government has: 

· published a list of companies which have failed to comply with the Registrar’s directions to change their names; and
· placed a warning statement in all Certificates of Incorporation and Certificates of Change of Name stating that the company name does not confer any trade mark rights or other intellectual property rights onto the company.

However, given the speed of incorporating companies in Hong Kong,  counterfeiters can easily set up another shadow company to defeat the efforts of both the trademark owners and the Company Registrar.  We will have to wait and see how the legislation is finally amended by the Government after receiving comments and feedback from trademark owners, the business community  and the general public.  The consultation period ended on 30 June 2008.
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